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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,NALBARI 

G.R. Case No. 1543/2012 

u/s 403/406/420/468/506 IPC. 

State of Assam 

-Vs- 

                                Giridhar Nath………….Accused. 

                                PRESENT: D.M. Hussain,AJS. 

ADVOCATES APPEARED: 

For the state        : Mr. S. Ali, A.P.P. 

For the accused    : Smti. J. Devi, Advocate. 

Dates of evidence : 01-08-15, 18-08-16, 30-12-16, 09-02-17, 14-03-17,   

  04-05-17, 24-07-17, 28-05-18 & 18-07-18. 

Date of argument  : 21-08-2018. 

Date of judgment  : 04-09-2018.                      

     J U D G M E N T 

PROSECUTION CASE: 

1. The prosecution case in brief as unfolded from the complaint dated 15-

11-12 filed by Maser Ali is that on 8-4-2009 accused Giridhar Nath came to his 

house and assured him to provide job to his wife Safiya Begum at Creative Rural 

Health Care and Welfare Society and took Rs 20,000/- from him. After few month 

when he enquired the accused about the job the accused on 15-01-2010 handed 

him an appointment letter in the name of his wife Safiya Begum . Later he came 

to know that the appointment letter was fake and the said  society did not issued 

any appointment letter .On 15-10-12 he met the accused and told him to return 
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the money but the accused threatened to kill him and demanded Rs 1 lakh for 

providing genuine appointment letter. 

2. The said complaint was forwarded to O/C Mukalmua PS where it was 

registered as Mukalmua PS case no 304/12 u/s 403/406/387/420/468/506 IPC 

dated 20-11-12 . After completion of investigation charge-sheet no. 88 dated 27-

07-2013 was submitted against accused Giridhar Nath u/s u/s 

403/406/387/420/468/506 IPC. Copy was furnished to the accused as per sec. 

207 CrPC. Charge was framed against the accused u/s 403/406/420/468/506 

IPC. 

3. POINTS FOR DETERMINATION: 

i) Whether on 08-04-2009 the accused dishonestly misappropriated Rs.20,000/- 

which he received from  the informant for providing job to his wife and thereby 

committed offence u/s 403 IPC? 

ii) Whether on 08-04-2009 the accused being entrusted with Rs.20,000/- by the 

informant for providing job to his wife converted the said amount to his own use 

and thereby committed offence u/s 406 IPC? 

iii) Whether on 08-04-2009 the accused cheated the informant by dishonestly 

inducing him to deliver Rs.20,000/- for the purpose of proving job to his wife and 

thereby committed offence u/s 420 IPC? 

iv) Whether on 15-01-2010 the accused prepared false appointment letter 

intending to use the same  for the purpose of cheating and thereby committed 

an offence u/s 468 IPC? 

v) Whether on 15-10-2010  the accused threatened the informant with injury to 

his person with intent to cause alarm and thereby committed an offence u/s 506 

IPC? 

DISCUSSION, DECISION AND REASONS THEREOF: 

4. The prosecution examined ten witnesses while the defence declined to 

adduce any evidence. The statement in defence of the accused person u/s 313 

Cr.P.C. were recorded wherein he denied his involvement with the alleged 
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offences. I have heard the arguments advanced by learned counsels of both 

sides and also perused the evidence available on record, my findings with 

reasons are as follows: 

5. PW 1 Md. Maser Ali deposed that on 08-04-2009 the accused took 

Rs.20,000/- from him for providing job to his wife Safia Begum at Rural Health 

Care, Nalbari. The accused demanded Rs.1 lakh but he gave Rs 20,000/-. Later 

the accused handed him an appointment letter in the name of his wife and 

demanded the remaining amount. After few days he came to know that police 

had apprehended the accused. The appointment letter handed over to him was 

fake. He demanded back the amount of Rs. 20,000/- but the accused refused to 

return the money back. Police seized the appointment letter. 

6. During cross-examination he deposed that he knew the accused since 

January, 2009. The appointment letter was handed over to him on 15-01-2010. 

At the time of handing over the money no written document was executed. He 

handed over the money in his house. Kanak Pathak and Ainul Hussain were 

present at the time of handing over the money. He came to know after 1-1 ½ 

years that the appointment letter was fake. He came to know that the 

appointment letter was fake from police after filing the case. He deposed that 

there was delay of about 3 months in filling the case and he has not mentioned 

the reason of delay. The accused told him that he would provide job in Family 

court. The appointment letter handed over to him is relating to appointment in 

Family Court. He inquired in the Family Court after the appointment letter was 

handed over to him and the Family Court informed him that the appointment 

letter was issued from there. He handed over the appointment letter to police. 

7. PW 2 Mustt. Safiya Begum deposed that the informant is her 

husband .The accused came to her house in the year 2009 and told her husband 

that he would provide job .The accused took Rs.20,000/- for providing job and 

told that he would open a office of Creative Rural Health Care Society in her 

house. After many days the accused handed her a fake appointment letter. Her 

husband went to take back the money but the accused demanded Rs.1 lakh and 

threatened to assault her husband. The accused did not returned back the 

money .Her statement u/s 164 Crpc was recorded in court. 
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8. During cross examination she deposed that in the appointment letter 

which was handed over to her, her photograph was there but she has not seen 

her photograph in the appointment letter in court. Her husband handed over the 

money to the accused. She admitted that she  has not stated before police that 

the accused told that he would open an office of Creative Rural Health and 

Welfare Society in her house . 

9. PW 3 Md Abed Ali deposed that the accused was given Rs 20,000 for 

providing job to his elder brothers wife .One appointment letter was issued. 

During cross examination he deposed that he does not know anything about the 

incident. 

10. PW 4 Lutfur Rahman deposed that the house of Maser Ali is near his 

house .He heard from Maser Ali that the accused Giridhar took Rs.20,000/- form 

him for providing job to his wife . The transaction did not take place in his 

presence. During cross examination he deposed that he heard about the 

incident .He does not know details of the incident. 

11. PW 5 Nirada Deka deposed that Giridhar Nath demanded Rs 70,000/- 

from him ,Utpala Deka & Mridul Sharma for providing job in Family Court and on 

8th  June took the said money from the house of his mother hose at 

Mukalmua .His borther Ajit Talukdar handed over him the money .The accused 

did not gave any money receipt. He heard that the accused also took money 

from Safia for providing job but did not provide any job. Maser Ali is the friend of 

his brother Ajit Talukdar His statement was recorded before magistrate . 

12. During cross-examination he deposed that he knew the accused since 

2009. At the time of handing over the money his brother Ajit Talukdar & mother 

late Anita Talukdar were present. The accused assured to provide job within one 

month .He came to know after three months that he would not get the job but 

he did not filed any case. Utpal Deka & Mridul Deka also did not file any case. 

The accused did not execute any hand note at the time of handing over the 

money. He deposed that he does not know the date when appointment letter 

was issued to Safia. he does not know the details of the appointment letter that 

was issued to Safia. He deposed that he heard from Maser Ali and Safia about 

the appointment letter. 
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13. PW 6 Ajit Talukdar deposed that one day Maser Ali found him near 

Mukalmua PS and called him and told him that Giridhar Nath was arrested as he 

handed over fake appointment letter in the name of his wife. Maser Ali told him 

to record his statement in court as the accused took Rs.70,000 from his elder 

sister on 8th June 2009 for opening a women cell at Nardi. He deposed that the 

accused came to his house and returned Rs.70,000/-. 

14. During cross examination he depose that he did not filed any case against 

the accused for taking Rs 70,000/-. He gave statement in court as per instruction 

of Maser Ali. He was not present at the time of handing over the fake 

appointment letter. He was not present during the transaction .He does not the 

know the amount that was given to Giridhar Nath. He has not seen the 

appointment letter. He was not sown the appointment letter by police. He put 

signature in the seizure list as per instruction of police. he did not state in his 

statement before court about the fake appointment. 

15. P.W.7 Ziaul Haque deposed that has a tailoring shop at Bortola. He met 

Giridhar Nath who took Rs 15,000/- from him for providing job at Dr B.R 

Ambedkar Memorial Hospital. He went to Maharastra for two years. The accused 

returned him the money. The informant told him that he filed a case against the 

accused as he took money from him for providing job to his wife. Police took his 

signature at the time of seizure of one appointment letter. 

16. During cross-examination he deposed he does not know as to where 

police took his signature. He has not seen the fake appointment letter in the 

police station. He did not filed any case against Giridhar Nath. He gave statement 

in court as instructed by Maser Ali. He does not know any thing about the 

incident. 

17. PW 8 (I.O) Ramesh Bordoloi deposed that the 'ejahar' filed by Maser Ali 

was registered as Mukalmua PS case no 34/12 u/s 403/406/387/420/468/506 

IPC. He was endorsed to investigate the case. He recorded the statement of the 

informant. He visited the P.O. and drew a sketch map and recorded the 

statement of the witnesses. On 19-12-12 he was transferred form Mukalmua PS 

and he handed over the case diary to the O/C. 
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18. During cross-examination he deposed that he has not recorded the 

statement of Muslim Ali whose house is shown near the P.O in the sketch map. 

Safia Begum did not stated before him that the accused Giridhar came to her 

house. Safia Begum did not state before him that the accused told that he would 

open an office of Creative Rural Health and Welfare Society in her house. He 

deposed that he has not seized anything. 

19. PW 9 (I.O) Sanjit Kumar Ray deposed that on 10-01-2013 he received the 

case diary after transfer of I.O Ramesh Bordoloi and took charge of the 

investigation. He seized one fake appointment letter on being produced by the 

informant Maser Ali. 

20. During cross-examination he deposed that the seized appointment letter 

was in original. There was no photograph in the appointment letter at the time of 

seizure. 

21. PW 10 (I.O) Majnuruddin Ahmed deposed that on 25-05-2013 he was 

endorsed by the O/C Mukalmua PS to investigate the case. He arrested accused 

Giridhar Nath and forwarded him  to court. He submitted charge sheet against 

the accused. 

22. During cross-examination he deposed that he submitted charge sheet 

against the accused on the basis of investigation conducted by S.I Ramesh 

Bordoloi  &  S.I Sanjib Kumar Ray. 

23. Sec. 403 IPC provides - “Whoever dishonestly misappropriates or converts 

to his own use any movable property, shall be punished with imprisonment of 

either description for a term which may extend to two years, or with fine, or with 

both. 

The essential ingredients of the offence u/s 403 are as follows : 

I) The property belonged to a person other than the accused 

II) The accused appropriated the property or converted to his own use 

III) The accused did so dishonestly i.e with the intention of causing wrongful 

gain to one or wrongful loss to another person. 
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24. It appears that PW 1 deposed that on 08-04-2009 he handed Rs.20,000/- 

to the accused in his house for providing job to his wife Safia Begum at Rural 

Health Care, Nalbari in the presence of Kanak Pathak and Ainul Hussain.  During 

cross-examination he deposed that the accused told him that he would provide 

job in Family court and the appointment letter handed over to him is relating to 

appointment in Family Court. 

25. PW 2 deposed that the accused came to her house in the year 2009 and 

told her husband that he would provide job. The accused took Rs.20,000/- for 

providing job and told that he would open a office of Creative Rural Health Care 

Society in her house. After many days the accused handed her a fake 

appointment letter. PW 8 (I.O) during cross-examination deposed that Safia 

Begum did not stated before him that the accused Giridhar came to her house. 

Safia Begum did not state before him that the accused told that he would open 

an office of Creative Rural Health and Welfare Society in her house. 

26. PW 3 deposed during cross-examination that he does not know anything 

about the incident. PW 4 deposed during cross-examination that he heard about 

the incident but he does not know details of the incident. PW 5 deposed that he 

heard that the accused took money from Safia for providing job but did not 

provide any job. PW6 deposed that he was not present during the transaction. 

He does not the know the amount that was given to Giridhar. PW7 deposed that 

the informant told him that he filed a case against the accused as he took money 

from him for providing job to his wife. During cross-examination he deposed that 

he does not know anything about the incident. 

27. It appears that apart from the evidence of PW 1 & PW 2 the evidence of 

PW3, PW4, PW5, PW6 & PW7 are hearsay. There are vital omission and 

contradiction in the  evidence of PW 1 & PW2. Kanak Pathak and Ainul Hussain 

who were present at the time of handing over the money were not cited as 

witness nor examined by the prosecution. Admittedly statement of  Muslim Ali 

whose house is near the house of the informant was not recorded by the I.O. nor 

he was cited as a witness in this case. The prosecution failed to prove beyond 

reasonable doubt that the accused received the money form the informant for 

providing job to his wife. 
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28. Section 405 IPC provides that- whoever being in any manner entrusted 

with property, or with any dominion over property, dishonestly misappropriates or 

converts to his own use that property, or dishonestly uses or disposes of that 

property in violation of any direction of law prescribing the mode in which such 

trust is to be discharged or of any legal contract, express or implied, which he 

has made touching the discharge of such trust, or willfully suffers any other 

person so to do, commits “criminal breach of trust”. 

29. Section 406 provides the punishment for criminal breach of trust. 

30. In order  to constitute an offence of criminal breach of trust it is essential 

that the prosecution must prove first of all that the accused was entrusted with 

some property or with any dominion or power over it. It has to be established 

further that in respect of the property so entrusted, there was dishonest 

misappropriation or dishonest conversion or dishonest use or disposal in violation 

of a direction of law or legal contract, by the accused himself or by someone else 

which he willingly suffered to do. 

31. The ownership or beneficial interest in the property in respect of which 

criminal breach of trust is alleged to have been committed, must be in some 

person other than the accused and the latter must hold it on account of some 

person or in some way for his benefit. 

32. In the present case it appears that the evidence of PW 1 & PW 2 

regarding payment of Rs.20,000/- to the accused does not finds corroborated by 

any independent eye witness and  even if the uncorroborated testimony of PW 1 

& PW 2 is believed to be true, the sum paid by PW 1 to the accused by way of 

illegal gratification to provide a job to his wife,  the question of entrustment in 

such payment does not arise as the accused received the alleged money on his 

own behalf and not on behalf of or in trust for anybody else. The criminality of an 

act of this character would consist in illegal receipt of the money and the 

question of subsequent misappropriation or conversion of the same does not 

arise. 

33. An offence u/s 420 IPC has the following essentials; 
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i) There must be deception i.e accused must have deceived someone. 

ii) That by the said deception the accused must induce a person, 

(a) to deliver any property; or 

(b) to make, alter or destroy the whole part of the valuable security or anything 

which is signed or sealed and which is capable of being converted into a valuable 

property. 

iii) That the accused did so dishonesty. 

34. The Hon'ble Supreme Court of India in Hridaya Ranjan Pd. Verma & 

Ors. Vs. State of Bihar and Anr. reported in  AIR 2000 SC 2341 has held that 

“Cheating is defined in Section 415 of the Code as, "Whoever, by deceiving any 

person, fraudulently or dishonestly induces the person so deceived to deliver any 

property to any person, or to consent that any person shall retain any property, 

or intentionally induces the person so deceived to do or omit to do anything 

which he would not do or omit if he were not so deceived, and which act or 

omission causes or is likely to cause damage or harm to that person in body, 

mind, reputation or property, is said to "cheat". 

Explanation - A dishonest concealment of facts is a deception within the meaning 

of this section. 

The section requires - (1) Deception of any person. 

(2) (a) Fraudulently or dishonestly inducing that person 

(i) to deliver any property to any person; or 

(ii) to consent that any person shall retain any property; or 

(b) intentionally inducing that person to do or omit to do anything which he 

would not do or omit if he were not so deceived, and which act or omission 

causes or is likely to cause damage or harm to that person in body mind, 

reputation or property. 

javascript:fnOpenGlobalPopUp('/ba/disp.asp','16886','1');
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35. On a reading of the section it is manifest that in the definition there are 

set forth two separate classes of acts which the person deceived may be induced 

to do. In the first place he may be induced fraudulently or dishonestly to deliver 

any property to any person. The second class of acts set forth in the section is 

the doing or omitting to do anything which the person deceived would not do or 

omit to do if he were not so deceived. In the first class of cases the inducing 

must be fraudulent or dishonest. In the second class of acts, the inducing must 

be intentional but not fraudulent or dishonest. 

36. In determining the question it has to be kept in mind that the distinction 

between mere breach of contract and the offence of cheating is a fine one. It 

depends upon the intention of the accused at the time to inducement which may 

be judged by his subsequent conduct but for this subsequent conduct is not the 

sole test. Mere breach of contract cannot give rise to criminal prosecution for 

cheating unless fraudulent or dishonest intention is shown right at the beginning 

of the transaction, that is the time when the offence is said to have been 

committed. Therefore, it is the intention which is the gist of the offence. To hold 

a person guilty of cheating it is necessary to show that he had fraudulent or 

dishonest intention at the time of making the promise. From his mere failure to 

keep up promise subsequently such a culpable intention right at the beginning, 

that is, when he made the promise cannot be presumed “. 

37. It appears that PW 1 & PW 2 deposed that on 08-04-2009 the accused 

took Rs.20,000/- for providing job and on 15-01-2010  handed a fake 

appointment letter in the name of Safia Begum. 

38. Subsequent breach of terms of agreement /contract cannot give rise to 

criminal liability u/s 420 IPC unless fraudulent and dishonest intention is shown 

right at the beginning of the transaction when the offence was said to have been 

committed. 

39. Section 463 IPC defines 'Forgery'—  Whoever makes any false documents 

or false electronic record or part of a document or electronic record, with intent 

to cause damage or injury, to the public or to any person, or to support any claim 

or title, or to cause any person to part with property, or to enter into any express 
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or implied contract, or with intent to commit fraud or that fraud may be 

committed, commits forgery. 

40. In order to constitute forgery under this section the accused should have 

made a false document. The document must be made with an intent to cause 

damage or injury to the public or to any class of public or to any community. 

41. Section 468 IPC provides punishment for forgery committed for the 

purpose of cheating. To bring home an offence u/s 468 IPC the prosecution has 

to prove that - i) that a document has been forged as contemplated u/s 463 IPC, 

ii) that the accused forged the said document, and iii) that the accused did so for 

the purpose of cheating. 

42. PW 1 deposed during evidence that the accused told that he would 

provide job to his wife Safia Begum at Rural Health Care, Nalbari. PW 1 deposed 

during cross-examination that he came to know that the appointment letter was 

fake from police after filing the case. The appointment letter handed over to him 

is relating to appointment in Family Court. He inquired in the Family Court after 

the appointment letter was handed over to him and the Family Court informed 

him that the appointment letter was issued from there. PW 2 deposed during 

cross-examination that in the appointment letter which was handed over by the 

accused her photograph was present. PW 9 (I.O) deposed that he seized one 

fake appointment letter on being produced by the informant Maser Ali. During 

cross-examination he deposed that the seized appointment letter was in original 

and there was no photograph in the appointment letter at the time of seizure. 

PW 5 deposed that he does not know the details of the appointment letter that 

was issued to Safia. PW 6 deposed that He has not seen the appointment letter. 

He was not sown the appointment letter by police. PW 7 deposed that He has 

not seen the appointment letter. He was not sown the appointment letter by 

police. 

43. It appears that the prosecution has not adduced any evidence to prove 

that the seized appointment letter was false. There is also no evidence that the 

accused made the false appointment in order that it may be used for the purpose 

of cheating. 
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44. Section 506 IPC prescribes punishment for the offence of criminal 

intimidation. “Criminal intimidation” as defined in Section 503 IPC is as under : 

“Criminal intimidation — Whoever threatens another with any injury to his 

person, reputation or property, or to the person or reputation of any one in 

whom that person is interested, with intent to cause alarm to that person, or to 

cause that person to do any act which he is not legally bound to do, or to omit to 

do any act which that person is legally entitled to do, as the means of avoiding 

the execution of such threat, commits criminal intimidation. 

45. Explanation — A threat to injure the reputation of any deceased person in 

whom the person threatened is interested, is within this section. 

46. A reading of the definition of “criminal intimidation” indicates that there 

must be an act of threatening to another person, of causing an injury to the 

person, reputation, or property of the person threatened, or to the person in 

whom the threatened person is interested and the threat must be with the intent 

to cause alarm to the person threatened or it must be to do any act which he is 

not legally bound to do or omit to do an act which he is legally entitled to do. 

47. It is the intention of the accused that has to be considered in deciding as 

to whether what he has stated comes within the meaning of “criminal 

intimidation”. The threat must be with intention to cause alarm to the 

complainant to cause that person to do or omit to do any work. 

48. It appears that PW 2 deposed that her husband PW 1 went to take back 

the money of Rs.20,000/- from the accused but the accused demanded Rs.1 lakh 

and threatened to assault her husband. But PW 1 did not stated that the accused 

threatened him. The evidence of PW 2 is not corroborated by testimony of any 

other witness. Mere expression of any words without any intention to cause 

alarm would not be sufficient to bring in the application of this section, there is 

no material on record to show that the accused intended to cause alarm. 

49. On appreciation of the testimony of witnesses and the materials available 

on record I find that the prosecution has failed to establish the essential 

ingredients so required to constitute the charged offence beyond all reasonable 
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doubt by leading clear, cogent & convincing evidence. The accused person is 

acquitted of offence u/s 403/406/420/468/506 IPC and set at liberty forthwith. 

Bail bond shall remain in force for a further period of six months. 

Given under my hand and seal of this court on this  4th day of September, 2018. 

      Addl. Chief Judicial Magistrate,  
      Nalbari 

             

 

      

 

  APPENDIX 

Prosecution witness: 

PW 1- Md. Maser Ali. 

PW 2- Mustt. Safia Begum. 

PW 3- Md. Abed Ali. 

PW 4- Lutfur Rahman. 

PW 5 – Nirada Deka 

PW 6- Ajit Talukdar 

PW 7- Jiyaul Hoque 

PW 8- Ramesh Bordoloi (I.O.) 

PW 9- Sanjit Kr. Ray (I.O.) 

PW 10- Majnuruddin Ahmed (I.O.) 

Prosecution Exhibits: 

Exhibit 1  - Ejahar 

Exhibit 1(1), 1(2), 1(3), 1(4) & 1(5)- Signatures of informant. 

Exhib 2 & 2(1)- Seizure list & signature of informant 

      164 CrPC statement and Signatures of Safia Begum 
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Exhibit 2(3)-  Signature of Sanjit Kr. Ray 

Exhibit 3 & 3(1)– Charge-sheet & Signature of Majnuruddin Ahmed 

         164 Cr.P.C. statement & signatures of Nirada Deka 

Exhibit 4 & 4(1)- 164 Cr.P.C. statement & signature of Ajit Talukdar 

Exhibit 5 – 164 Cr.P.C. statement of Ziaul Hoque 

Exhibit 5(1) & 5(2)- Signatures of Ziaul Hoque 

Defence witnesses : 

 Nil 

Defence Exhibits : 

Nil 

          Addl. Chief Judicial Magistrate,       
Nalbari. 

04-09-2018: 

  Accused person is present . 

  Judgement is pronounced and delivered in open court which is 

written in separate sheets and tagged with the C/R. 

  On appreciation of the testimony of witnesses and the materials 

available on record I find that the prosecution has failed to establish the essential 

ingredients so required to constitute the charged offence beyond all reasonable 

doubt by leading clear, cogent & convincing evidence. The accused person is 

acquitted of offence u/s 403/406/420/468/506 and set at liberty forthwith. Bail 

bond shall remain in force for a further period of six months. 

  This case accordingly stands disposed of . 

 

Addl. Chief Judicial Magistrate,                      
Nalbari. 
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